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Dear Secretary Williams:

Enclosed for filing in the above-captioned proceeding are the original and ten (10) copies
of BNSF Railway Company’s Petition for Leave to Intervene.

I would appreciate it if you would date-stamp the enclosed extra copy and return it to the
messenger for our files. Please let me know if you have any questions. Thank you for your

assistance.
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Finance Docket No. 34890

PYCO INDUSTRIES, INC.
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Finance Docket No. 34922

KEOKUK JUNCTION RAILWAY CO.
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PETITION OF BNSF RAILWAY COMPANY
FOR LEAVE TO INTERVENE

Pursuant to 49 C.F.R. § 1112.4, BNSF Railway Compaﬁy (“BNSF”) hereby moves the
Board for leave to intervene in these procee_di_ngs and in support of its petition states as follows:
1. | Intervention by BNSF w.ill not unduly disrupt the procedural schedule in these
proceedings inasmuch as the parties’ remaining filings are not due to be filed until September 18,
| 2006, and continuing until at least October 18, 2006, pursuant to Board’s August 18, 2006
Decision herein. Nor will BNSF’S intervention unduly broaden the issues raised in the
proceedings. As explained further below, BNSF séeks to intervene .for the limited purposes of
ensﬁring (i) that BNSF’s ability to operate -atvLubbock, TX efficiently and without undue
. interference is preserved; and (ii) that the rlght of first fgfusal granted to BNSF in its 1999 sale

agreement with South Plains Switching, Ltd. Co. (“SAW?”) is preserved.



2. BNSF’s interest in the proceedings arises out of its May 3, 1999 “Agreement for
Sale of Certain Asset's, Rights aﬁd Obligations of The Burlington Northern and Santa Fe Railway
Company to South Piains Switching, Ltd., Company” (“1999 Agreement”) (attached hereto)
pursuant to which BNSF sold certain rai] lines and associated trackage at Lubbock to SAW.
Under the 1999 Agreement, BNSF interchanged traffic with SAW at BNSF’s Lubbock Yard, and
SAW in turn served local Lubbock shippers. Now, under the Board’s interim alternative service
ordér issued in PYCO Industries, VIn‘c.—Altern‘ative Rail Service—South Plains Switcﬁing, Lid. Co.,
F.D. No. 34802 (served June 21, 2006), BNSF interchanges traffic with SAW and West Texas &
. Lubbock Railway Company, Inc. (“WTL”) at BNSF’s Lubbock Yard. While BNSF has worked |
with SAW and WTL to seek to maintain efficient operaﬁons during the interim period of
alternative rail service,' BNSF needs to ensure that it can operate at Lubbock efficiently and
without undue interference.
In addition, the 1999 Agreement provided ‘in Section 7 (b) that “[a]ny subsequent
~ agreement by Buyer [SAW] to sell all or any portion of the Rail Line (except to an affiliate of
Buyer) must contain the effective right for Seller [BNSF] to purchase the Rail Line”. The 1999
‘ Agreement further provided BNSF with the right to review any sale of the trackagé for sixty (60)
days from the receipt of an exécuted sales agreement, and BNSF was vested during that period

with the right to purchase the property “on the same, or substantially similar, basis” as set forth

! Under the parties’ current arrangement, BNSF delivers incoming traffic destined to shippers on
SAW’s lines to WTL at BNSF’s Lubbock Yard. WTL then moves the traffic to SAW’s yard,
where the traffic which SAW is to deliver is given to SAW. WTL then delivers PYCO’s traffic
to its facility. In contrast, outgoing traffic is delivered from the customers’ facilities to the BNSF
yard directly by both SAW and WTL. Both SAW and WTL must utilize portions of BNSF’s
mainline in making their deliveries of outgoing traffic, and the increased use of the mainline has
at times interfered with BNSF’s operations. '



in the executed sales agreement for a “purchase price equal to the average of the highest three
bids” received by SAW. See Section 7(b) of the 1999 Agreement. The right of first refusal Was |
an integral part of ENSF’S agreement fo sell its lines at Lubbock to SAW since BNSF needed to
ensure that, ovér the long run, it is able to provide efficient and effective rail freight service to |
customers at Lubbock. |

3" ‘BNSF takes no position on the feeder iine applications filed by PYCO and the
Keokuk Junction Railway Company (“KJRY”’) and neither supports nor objects to either such
application. However, if the Board determines that either or both of the applications should be
approved, approval should be conditioned on BNSF being able to operate at Lubbock efficiently
and withoﬁt undue interference. This canbe achievéd by the relevant parties entering into an
operating protocol to achieve that result, with the Board resolving any disputed issues that the
parties cannot resolve. Approval shéuld also be conditioned on BNSF being able to exercise the
right of first refusal granted to it in the 1999 Agreement.

4. It is BNSF’s understanding that PYCO and KJRY do not object to BNSF’s
request that the Board require the feeder.line appliCént which eventually purchases SAW’s lines
to enter into an ‘operatiné protocol that would prevent undue interference with BNSF’s
operations at Lubbock. BNSF further understands that PYCO and KJRY do not object to .
BNSF’s request that BNSF’s right of first refusal apply tc; any sale of the lines by the successful
feeder line apphcant back to SAW (pursuant to 49 U.S. C § 10907(h)) or to another entity.
Finally, BNSF understands that PYCO has no objectlon to the apphcatlon of BNSF’s rlght of

“first refusal to the sale of the lines from SAW to either successful feeder line applicant pursuant
to theseﬁproceedings. However, in its August 4, 2006 Competing Feeder Line Application,

KJRY expressed objection to the application of the right of first refusal to such a sale. KJRY



argued that the application of the right to that transaction would be “improper as it would negate
the processes set forth in Section 10907.” KJRY Competing Feeder Line Application at 28.
KJRY does not provide any support for its position in this regard, and it is clear that KJRY’s
position is incorrect. |

When SAW purchased the lines from BNSF in 1999, it purchased them subject to the
express right of first refusal granted by the agreement to BNSF. It may well be that BNSF will
choose not to exercise ifs right of first refusal. Nonetheless, the Board’s order approving a feeder
line applicat'ion does not, in and of itself, constitute a conveyance of the subject lines. Instead,
the BQard’s approval decision orders the line owner to sell the lines fo one of the applicants
found to be qualified at the acquisition cost as determined by the Board. See 49 U.S.C.

§ 10907(b)(1) (“the Board shall require the rail carrier owning the railroad line to sell such line

to such financially responsible person” (emphasis added)). The transaction is between the
incumbent and the chosen applicant. It is undertaken pursuant to a sale agreement negotiated by
those two parties. For example, in Indiana Hi-Rail Corporation — Feeder Line Acquisition —
Conrail Line Between Beesons and Connersvillé, IN, 366 ICC 42 (1981), the Interstate
Commerce Commission (“ICC” or “Commission”) found that both of the competing feeder line
applicants (Indiana Hi-Rail Corporation and Indiana and Ohio Railroad Company) demonstrated
that they qualified as financially responsible parties. As established precedent provides, the
Commission did not, however, select betweén the two applicants but instead ordered that Conrail
“negotiate with either one of [the] parties for the sale of the line” and that “[t]he buyer should
inform us if a formal contract for sale is entered.” Id. at 50.

Further, the incumbent (here SAW) is bound in its sale of the lines by whatever terms and

conditions apply to its ownership of the lines as may arise under the contractual documents by



which it originally acquired ownership. Thefe is no need for the Board (and, in fact, it lacks
jurisdiction) to override BNSF’s contractually bargained-for right of first refusal. This principle
is confirmed By the ICC’s decision in Milford-Bennington Railroad Company, Inc. — Feeder
Line Acquisition — Boston and Maine Corporation Hillsborough Branch, F.D. No. 31701 (1991
ICC LEXIS 250) at ¥*9-*10, where the Commission held that epcumbrances on a line involved in
a feeder line épplication do not constitute a bar to the application, that the encumbrances remain
in effect subject to the parties’ contractual agreements, and that the granting of an application
only authorizes the applicant to acquire the owner’s interest in a line, Whatever that interest may
be.

Moreover, the preservation of BﬁSF’s right will not interfere with or detract from the
purpose of the feeder line provisions of Sectién 10907 to enable shippers who are receiving
inadequate service to receive alternative service from a different carrier. See Caddo Antoine &
Little Missouri R. CQ. v. United StateS, 95 F. 3d 740, 745-46 (8th Cir. 1996). In addition, both
PYCO and KJRY are fully aware of (and have been for some time) the existence of BNSF’s
right of first refusal, and neither can justifiably claim to be prejudiced by that right when they

proceeded to file and prosecute their feeder line applications with knowledge of the right.?

2 Indeed, the balance of KJRYs feeder line application with respect to all of SAW’s lines is not
due until at least September 27, 2006, under the Board’s procedural schedule, and it has a full
opportunity to determine whether or not it wants to proceed with its application in light of the
applicability of BNSF’s right of first refusal.



Accordingly, BNSF requests that the Board grant its petition for leave to intervene, that it
be permitted to participate fully in these proceedings as its interests may appear, and that the
Board exercise its conditioning power to ensure that BNSF’s operations at Lubbock are not

disadvantaged or adversely impacted and that its right of first refusal under its contract with

SAW is prceserved.3
Respé'ctfully submitted,

foen d Ol
Richard E. Weicher -Adrian L. Steel, Jr. .
Michael E. Roper Mayer, Brown, Rowe & Maw LLP
BNSF Railway Company 1909 K Street, NW
2500 Lou Menk Drive Washington, DC 20006-1101
Fort Worth, TX 76131, (202) 263-3237

(817) 352-2353

Attorneys for BNSF Railway Company

Dated: August 31, 2006

3 With respect to the right of refusal, BNSF does not believe that a Board condition is, as a legal
matter, required in order for it to exercise that right which arises under the 1999 Agreement and
which stands independent of these proceedings. Nonetheless, in light of KIRY’s expressed
opposition to BNSF’s position on the applicability of the right to a feeder line sale, the Board’s
confirmation, via condition or otherwise, that the right is applicable is appropriate.



CERTIFICATE OF SERVICE
I hereby certify that on this 31st day of August 2006, a true and correct copy of the
foregoing Petition of BNSF 'i{ailway Company for Leave to Intervene was served by overnight
delivery on the following:

Thomas F. McFarland, Esq.
Thomas F. McFarland, P.C.

208 South LaSalle St., Suite 1890
Chicago, IL 60604-1112

Charles H. Montange, Esq. ’
426 N.W. 162™ Street |
Seattle, WA 98177

Gary McLaren, Esq.
Phillips & McLaren

3305 66™ Street., Suite 1A
Lubbock, TX 79413

John D. Heffner, Esq.

John D. Heffner, PLLC

1920 N Street, N.W., Suite 800
Washington, DC 20036

William Sippel, Esq.

Fletcher & Sippel

29 North Wacker Drive Ste 920
Chicago, IL 60606-2875

William A. Mullins, Esq.

Baker & Miller PLLC

2401 Pennsylvania Avenue, N.W. o
Suite 300 '
Washington, DC 20037

Andrew Goldstein, Esq.
McCarthy, Sweeney & Harkaway
Suite 600

2175 K Street, NW

Washington, DC 20037



James L. Gorsuch, Esq.
James L. Gorsuch P.C.
4412 74" Street, Suite B-102
Lubbock, TX 79424 '
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o .- AGREEMENT FOR SALE OF CERTAIN ASSETS, KIGHTS AND OBLIGATIONS =
.. .. - OF THEBURLINGTON NORTHERN AND SANTA FE RAILWAY COMPANY * . °
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. L AGREEMENT FOR :
e, SALE OF CERTAIN ASSETS, RIGHTS :
- B . AND OBLIGATIONS ‘
TPE BURLINGTON NORTHERN A.ND SANTA FE RA.ILWAY COMPANY
.- : T0O .
SOUTH PLAINS SWITCHING, LTD. COMPANY

'I'hxs Agrccmcnt is entered into- as of the third day of May, 1999 bchwccn THE

B -BURLINGTONNORTHERNAND SANTAFE RAILWAY COMPANY aDclaware corporatlon‘
' (heremaﬁer rcferenced as "Seller"),. and SOUTH PLAI'NS SWITCI'HNG LTD. COMPANY a
Texas lumtcd hablhty company (heremafter referenced as “Buyer") |
WHEREAS Seller desires to selI and convcy to Buycr on the tcrms and condltmus set’ |

-forth in thxs Agrecment Seller’s mtcrest m a rarl hnc of Scllcr s.in the vrclmty of Lubbock, -

. o Texas in Seller s Ola: BN Yard andfonnchN and-ﬂ:l' SF-tracks genera]ly south of thc Old BN .. - .

' Yard at Lubbock, Texas, the rail frcxght transportauon busmcss'whlch Sellcr. conducts on tlus ra_xl |
: 'lmc, and ccrtam othcr nghts, obhgatlons and assets as spcc1ﬁcd in tlus Agrcemcnt and K
| WHBREAS Buyer desrrcs to purchasc pursuant to the terms and condmons set forth in
a | ﬂus Agcement, Seller’s. mtcrest ina raﬂ Tine of" Scl]er s m thc “vicinity. of Lubbock, Tcxas An'z 5,
"’ Se]lcr s Old BN Ya.rd and former BN and ATSF tracks generally south of. the Old BN Yard at
- Lubbock, Texas, thc raul frclght transportatlon bbsmcss whrch Seller conducu on this-rail lme
and- ccndm other z_xsscts,v ngbts and obhganorxs as specified in this Agrccmcnt.
NOW THEREFORE, Buyer and Seller agree as follows:

1. Description of Business Sold.

w

(a) -Seller shall convey to.Buyer on the date of Closing, subject to the terms and
* conditions set forth in this Agreement and the terms,. couditions_, rcschations and exceptions set

o

14
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..pxpelmes or ﬁber Opues commumcatxon lmes facxlmes and appurtenances m, under, across along

_forth in the Qultclalm Deed conveymg this propert)', all of Seller s mtercst m the rail lme

'Seller shall funnsh Buyer a complete legal desenphon of le Lme, and Seller shall use'its bcst

eﬁ'orts to furnish such descnpnon on or pnor to the date of Closmg T}us conveyance is

- segments of Seller in the VIClmty of Lubbock, Texas, shown on the map pnnt and list attached :

'hereto as Exhiblt A except that Seller s tracks 9200 and 9205 shall be mcluded in the .

expressly subJect to Seller s retamed mterests as speclﬁed in detail in the Qultclaxm Deed, for'

(l) -an excluswe permanent easernent for constructron, maxntenance and operauon of one or more

i ..s.-.-.a.__.. [FRRR VU -

: easements (3) water rights- and related permanent access, constructron, mamtenance and water

prpelme rights; and ()] Seller s centmued access by rml to tracks 0340 and 9298 at no cost to

‘Seller, and tacks 9200 and 9205 at no cost to’ Seller for the ﬁrst ﬁve years following the date
of Closmg and -at the rate of $l ,000 per year commencmg the sixth year followmg the date of

‘ Closmg (and thereaﬁer unul such time as Seller ncttﬁes Buyer in wntmg that Seller no longer

desires 1o vse said tracks), such nghts 0 be sub)ect to drspatchmg control and direction of Buyer

. and through all or any portron of the Ratl Lme @ ‘mineral nghts and related permanent aceess -

P
-f

) Seller shall convey to Buyer, on the date of Closmg, the ra11 freight transportatlon

: bumness ‘which Sel]er conducts on the Rail Line, subject 1o the terms and condmons set forth in

tlus Agreement, in the Quitclaim Deed, or in an)ir agreement assngned by Seller to Buyer i in

accordance with the terms of this. Agreement.

Wt

. conveyance as well as the metal depot ancl eontrguous real estate near r the OId BN Yard. The _ .

__'above rail line segments, together thh related rail comdor property mtere@ Seller~s -



L (o Sellér shall co'nyey o Buyet on thedate of Closise, ’b} s Bill of Sale ideptical "
| .form o the Bill of Sale set forth as Exlnbxt C attached hereto, all of Seller’s interest in all rml
s ues, spxkes, ue plates, rall anchors, bndges culverts mguallmg cqmpment, and other suppomng
i structures, ballast, track matenals and supphes and the inetal depot at or near the Old BN Yand
(excludmg any vehicles, mamtenance equxprnent on wheels radios, and computer equrpment) thar., ”
" on the date of the Closmg, are noterprovements ‘tha1 constrtute thie Rm‘l Lme, but which then .
' are present on the real property coxnpnsmg the Raxl Lme Tlus conveyanee shall be subject to

i the terms ‘and conditions set for:th in tlus Agreement, mcludmg those set forth in Exhxbxt D and

'the terms and condmons set forth i m any agreement assrgned by Seller to Buyer in, accor&ance, -

wnh the terms of this Agreement. :

(d) Incrdent to the conveyance of the Rail Lme, effecnve as of ‘the date of the Closmg,

lBuyer shall havc the nght to operate over Seller 5 tracks in Seller s Lower Yard at Lubbock

-—.-,-. R

Texas, and over Seller s mainline between- track 9298 and Seller s Lower Yard at Lubbock, L
"Texas, all ‘as desxgnated by Seller s operatmg personnel (wl'uch rail’ lme segmems shall be‘ B
: referenced collecnvely herem as "Interchange Access me") at no charge to Buyer, for the sole :

" pu.rpose of mterchangmg rail traﬂic and equzpment between Buyer and Seller at Seller s Lower
' Lubbock Yard. Buyer shall operate its trains over “the Imerchange Access Lme subject to Seller s |
_ dlspalchmg drrecnons " Buyer agrees to lceep the Interchange Accees Lme clw at all umes,'
except when actually swuehmg cars between Buyer and Seller. - In dlspaxelnng the lntercbange
) ‘Access Line, Selter shall accord trains of Buyer ‘equal pnonty -thh trains of Seller Nothmg '

herein shall preclude Seller ﬁ'om abandonmg any portlou of. the lnterchange Access me if

-..6

) condmons otherwrse warrant. )

(e) Seller shall assign to Buyer on the date of - Closmg, subject to all terms and condmons l
set forth in this Agreement, or in any agreement assigned by Seller to Buyer in accordance wuh

3 : -
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) o the temis of this QAgreerrlent, all assignable ‘rilg,hts and obligations of Seller to the extent that they - o

- are related fo the le Lme and are set forth i an)r-agreement identified in, Exlublt D, which is
. attached hereto Buyer on the date of‘ Closmg shall accept the assrgnment of all such nghts and
: obhgat:ons as of the date of Closmg, in accordance thh theu- terms and the terms of thxs ‘
' Agreement Seller shall reserve all’ nghts set forth in any agreement 1dentxf ed in Exhtblt D to
- the: extent those nghts are related to one or more other rail linesor property of Seller If any :
.. _: ~contract is related to the Rail’ me and madvertently is not xdenuﬁed n Exlnbxt D, itis the mtent
..of Seller and Buyer that such contract be deemed o have been assxgned by Seller to Buyer m
whole or in part.as appropnate, effechve the date of Closmg Seller promptly shall provide to-

- Buyer a copy of any such contract u'nmedxately upon locating it. Buyer shall make no clarrn
: .agamst Seller ansmg ‘out of any faﬂure to- obtam a consent to: a.ssxgmnent from any party to- an

o agreement assrgned by Seller to Buyer in whole or in. part. It is the mtent of both Seller and’

: Buyer that all assrgmnents of nghts and obhgatmns re]ated to the RaJl Lme shall be eﬂ’eetxve on" |
" the date of Clos_ing, whether or not any consents .'to such aseignmettts t_he'n have been'_obtained.
- 2. Consideration for the Sale. '

(a) In consideration for Seller s sale ofits mterest in the Rail Line, and eonveyance of the

o other nghts, mterests and obhgatxons desenbed m Paragraph 1 of thls Agreernent, Buyer agrees
1o all of the followmg | | .

('l) - To accept all transferred real and personal property “AS 1S, WHERE IS” and-

"with all faults", except for the specific representations and warranties set forth in
this Agreement.

Vi
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-to cross or access any pomon of the Rail Line td serve any customer located a]ong lhe Rarl Lme

' repan' or replacernent of the track, unless ) in the case of house track t.here has been no

g SO -r& pay’ on'tbe "d'a{e, of oxosing‘a purchese ﬁﬁéé of Tﬁﬂ. DOLLARS (m..ob);'f;;,.
- | -Seller’s 'assc:s, ﬁéhts end:ooﬁgauons ta be coqveyeq to Buyer—es setforfn herein. '
: ..'(3)_ ,'_'.I’o meintaux the.Rail Lme ata leve'f adequate‘ for the requireo'reil seryiee' .
(4) , 'To pay in addmon to the- purchase pnee all costs of Closmg (except Seller s cost"
| of preparauon of documents to be dehvered at Closmg) ThJs mcludes, but is oot
) .' limited to, y escrow and service fees real estate transfer taxes, recordmg fees i
' and sales taxes. usomated wnh thJs Agreement or- any of the conveyances -
' governed by this Agreement.

Rz ®) - Buyer shall obtam the wntten consent: of Seller, wl:uch consent shall rxot be

- ‘unreasonably wnhhe}d or delayed pnor to- entenng into any agreement with any- other party or

 issuing any hcense or perm.lt to any other party wh:ch would allow such other pany any nght 8

(e) Without Seller 5 pnor written ‘consent, whxch consent shall not be unreasonably

' h vnthheld, (l) Buyer shal] not seek authonty from the Surface Transportahon Board or any other B
;governmental agency having jurisdiction, to abandon or dlscontmue ra11 service over the Rzul .

.'Lme ~and (2) Buyer shall not remove any track from the le Line except in connectlon thh the

-}i-.'

- movement of revenue freight over the track for.a period of three years, or (:i) In the case of lead

track there has been no movement of* revenue frexght over.the track for a penod of five years
3. ~ Governmental Aggroval
(a) Promptly {ollowing execution.of tlus Agreement, Buyer, at its sole expense, shall

prepare and ﬁle such- documents as may be reqmred to secure approval or -exemption from

18
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' approval of this transactron by the Surface Transportatxon Board of the United States Department ; |

. of Transportanon ("STB '), as. appropnate Buyer shall make all reasonable efforts to obtam this _'
“,.approval or exemptxon 1n time for thrs transacuon to close on or before May 31, 1999. Buyer :
; . ‘shall permrt Seller to revrew prror 1o filing all documents proposed by Buyer fo be ﬁ]ed wrth the
A l‘STB or any court, to sécure legal approva.l or exempnon of thls transacnon '
SRR a Regresentatrons and Warrannes
| (a) Seller hereby represents and warrants to Buyer and Buyer s successors and assrgneec,.
:' .' A..the followmg facts as. of 1he date of this Agreement and as of the daté of Closrng '
| '.".'(l)’ Seller 1s aeorporanon ‘duly. oréamzed, vahdly exrsnng, and in good standmg under

the laws of the State of Delaware

(2) : .Seller has the corporate power and authonty’ to enter ‘into’ tlus'Agreement and
s .carry out.its obhgauons under tlns Agreement, ' B

' (3)' ' The ex‘ecutron, dehvery and performance of ﬂ'ns Agreement have been duly
' ‘authonzed and. approved by a.ll necessa.ry corporate actrons of Seller ano no

‘ 'further corporate proceedmgs of Seller are requrred to complete the transactrons

covered by this Agreement . _
@) All o of S__eller s obligations set'..forth in this Agreement constitute legal, valid and'-:'
. binding obligations of s_euer which are enforceable against Seller in eccordanee S
wrth their termms, except: to :the_ extent enforeement may be llmited b); bankruptcy, )

insolvency or reorganization law;

19
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A

-"I'here is no provxsxon in the Certlf cate of lneoxpomhon or By—Laws of Seller

trarmctxons covered by t.lns Agreement

3 The negohatlons related to tlns Agreement have beenhandled by Seller on its own

i behalf w1thout mterventlon of any agent or other person, so that no party has a

" " Avahd claun on tlns basis fOr any ﬁnder s fee, brokerage commxssron, or other

. sumlar payment in connectron wrth any of the txansacnons mcluded in this

Agreemem,

of 'l‘exasi and appropnate local govemment.s or polltxcal subdmsxons in Texas all-

. "_. ..tax returns and reports reqmred to be ﬁled Seller exther has paid i m full or is

3-

assessments or deﬂcxencxes wlnch are due for the penod up to the date of Closmg,

. .' and Seller has made all vnthholdmgs of tax wlnch are requrred to be made under

all apphcable regulations of the United States, the State of Texas-, 'and loeal

govemments in Texas,

To Seller s knowledge, there is no pending or threatened lmgatxon or arbttratxon

B proceedmg, or admxmstrauve p_roceedmg or mvestlgatton, agamst or aﬂ'ectmg the

properties or assets compnsmg the Rail -Line, or Seller s nghts to: conduet ra:l

‘ frclg,ht transportanon operatlons over the Raxl Lme as Seller conducts those.

operauons on the date of thrs Agreement, the result of which forseeably would

u

' nwhtch prohlbxts the exeeuuon of thrs Agreement or . consummauon of the.'

‘ "-Seller has duly ﬁled w:th the appropnate agencxes of the United States, the State '

agreeable 10 paymg in: :ﬁtl] as ﬁnally deterrmned, all taxes mterest, penalttes, '

\d\\’- '
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S | B .‘.matenally adversely affect Buyer s ablhty to- conduct fail frelght transportanon B
- ' ":opcranoas.over the Rail Lme oni the day followmg the date of Closmg,

9 Seller has received no wntten nouce of any pendxng cwxl cnmmal, or
.admunstrauve ecnons ';vxth rcSpect 1o any llazardous or toxic substance .on or '_ -

. P adjacent to the le Lme (As used herem, wntten, nouce“ shall mean wnnen

. ;notme dehvered to ext.her Seller’s 'Assxstant Vice Pre31dent-Envuonmeutal and

‘_ Ha.zardous Matenals, or Sellcr s Dlrector Envmmmenta.l Remedxauon and Speelal

a R Pro_;eqts -who® are the people desxgnated by Seller to reeqwe not;cc of such

¢ .(10)‘ The physxeal condition of the le Lme will be suﬁicxent to enable Buycr to

'.'conduet rail frexg,ht transpommon operauons over" the le me on the day

, followmg the date of Closmg, and

(an No reptesemanon or wan'amy by Seller An thxs Agxeemem contams any untrue
vstatement of a matenal fact 'nor omits any matenal fact that ‘xs hecessary to
prevent that represemanon or ‘warranty from bemg matenally n'usleadmg

(b) Buyer hereby rcpresmts and warrants to Seller, and Seller’s SUCEeSSors and asmgnew

. \l-

ihe followmg facts as’ of the datc of this Agreement and as of the date- of Closmg, exeept where

| -

Spcmﬁcally noted to be as of the date of Closmg only
' (l) Buyer isa corporanon duly orgamzed vaﬁdly exxsnng and in good standmg under

the laws of the State- of Texas, and by the date of Closmg will bc quahﬁed to do

busmes in the State of Texas,

e
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('2)" . Buyer has all requlslte authonty to purchase Buyer s PTOPCT“"—S and Seller 5 nghts. :

' and—propemes wl‘uch arc conveyed to Buycr by thls Agrccment to enter mto ﬂ'ns

e Agreement, to conduct ra)l frelght transponanon busmess on the le me and. .-

@

: accord_ance thh their terms agamst Buyer or Buyer’s Successors or assx,gnm;_

'_Therc‘ is.no prov*ision in the 'Certiﬁéa-té of-ﬁxcori)oraﬁdn dr By-i.'av?s 6f Bujer

to perform all of Buyer s obhganons under thxs Agrecq:em., N

The exectmon of ﬂns Agreement and consummanon of the transacnons Wthh are

.3 part of ﬂus Agrecment have been duly authonzed and approved by all nccessary;
. company acnons by Buycr. and umnedxately upon executmn of thzs Agreemcnt by
Buyer s authonzed representatxve all of Buycr s obhgatxons set forth m or_- " .

rcferenced m thxs Agrccment shall consntute legal Vahd and bmdmg obhganons '

of Buyer or Buyer §. SUCCEssSOrs or asmgns, whxch obhgatxons are enforcmble m -

whxch prolnbns the execution of ﬂus Ag,rcement or consummanon of the - -

" . transactions covered by this Agrcement,

)

© .

' nccessary 10 euable Buyer Iawfully to conduct raxl freight transportatmn operanons

~ over thc Rm! Line as a’ common camcr and under one or morc raﬂ frclght

- As of Lhe date- of Closmg, Buycr shall have obtmncd all Iegal authonty which.is._

transportanon contracts commencing at 12:01 am. on the day follomng the datc

of Closmg,

,'I‘he negohanons rclated to this Agreement have been handled by Buyer onits own

’ bchalf, thhout mtcrventxoo of ; any agent or party, and in such manner as not to

gi\}e rise to any valid claim by any party for any finder's fee, brokerage



"c’oﬁmisﬁon, -6r other sumlar pay_ment in cqx;;eeeﬁcép. thh 'ahy. of the transactnons
' . .lecluded m‘tlns Agreement, »
. Ncuher Buyer nor. any of Buyer’ s eqmty owners or fina.ncmg som'cec nor any of
| _ lhexr panners isa Ctass 1 raxh'oad or afﬁlxated thh a Class I rmlroad and
: "(8) | No represemauon or wa:ranty by Buyer in- lhlS Agreemcnt contams any untrue
.statement.of-a- x_natenal _fact, nor omxt.s any matenal fact that is n-ecessary to.
| preveext tEat reﬁresente.tion.or warfmity frox'q'_})ein‘g matenally mlsleadmg
- P - Iggx. ction and Condmog ofRall Lme .' . ’. '.,‘ e

(a) By sngmng tlns Agreement, Buyer acknowledges that Buyer has mspected the Rail

L Lme mcludmg all nnprovements and structures on the le Lme Buyer further acknowledg&s

l

f that ) except as set forth i in Paragmphs 4(a)(8), 4(a)(9), and 4(a)(l 0) of thxs Agreement, no

reprcsentanon has been made by Seller to Buyer concemmg the state or condmon\ of, the le

B -me or the age of any unprovements on the le ane, (ii) Buyer has not rehed upon any
- _ statemcnt or declaratlon of Seller v«nth respect to, the physxcal condmon of the le Lme, Seller s

-mle to the Ra.xl Lme Seller s &exght traffic volumes to or from the Rall Lme or any other

matter, either oral or in wntmg, asan mducement to entenng into thxs Agreement, other than as

o "stated in thxs Agreement, and (iif) the sole conmderaum for executmn of this Agreement by

Buyer is set forth in tlns Ag:eement.

(b) EXCEPT AS SET PORTH IN PARAGRAPH 4(a) OF THIS AGREEMENT

| SELLER HEREBY DISCLA.IMS ANY REPRESENTATION OR WARRANTY WHETHER.
% EXPRESS OR IMPLlED AS TO THE DESIGN OR CONDITION OF THZE RA].L LINE, ITS

]ﬂERCHANTA.BILITY OR FITNESS FOR ANY PARTICULAR PURPOSE THE QUALITY

10
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""" OF THE MATERIAL OR WORKMANSHIP OF THE -RAIL'LINE OR THE CONFORMITY .
. :op THE RAIL LINE TO ITS INTENDED USES. SELLER SHALL NOT BE LIRBLE.TO. .

o BU'YER F ORANY INCIDENTAL OR CONSEQUENTIA.L DAMAGES (INCLUDING STRICT

e ,._ALIABILITY N TORT). WI’I'H RESPECT -TO THB DESIGN CONDITION QUALITY |

" attorney, consultant and expert witness' fees. .

SAFETY MERCHANTABILITY OR FITNESS FOR ANY PARTICULAR PURPOSE OF '

- THE RAIL LINE OR THE CONFORMITY OF THE RA.IL LINE-TO ITS INTENDED USES i N

SELLER OFFERS, AND BUYER ACCEPTS THE RAIL L]NE I'N "AS IS WHERE IS" AND o

* - RAIL-LINE.

- "6. Llabﬂlgg and Indemnity.

(a) Cooperatwn in Defense Buycr and Scller —agree that followmg thc datc of Closmg,

ansmg- out of Seller’s or Bnyer's ownershlp or operanon 'of the Rail me

(b) Deﬁg;uon of Losses. In ttus Agreement the: term, "LOSses shall mclude all costs '

e)cpenscs, fees or habllm&s of,. or in any way related to. the followmg; (1) any vmlatwn of law .,

or regulanon, (n’) any damagc 10 propcrly, the en\m'Onment or to’ natural rcsomces (ni) any

but not be limited to, _al] costs of claims, acuvmes ‘in responsc to cnforccmcnt, damagcs,

M
a

1

'-"."WITH ALL FAULTS" CONDITION AND SUBIECI' TO ALL LIMITATIONS ON .

“ ) SELLER'S RIGHTS M’EREST AND TITLE TO ’I'I-IE PROPERTY COMPRISING TI-IE' :

' A thcy wﬂl moperate as nccessary in, defense of any: cIaxm, demand mvcshgatxon or Imganon :

: bodlly injury or death of any person, or (xv) the breach of any contract. "Losscs sha]I mcludc A

' .judgments, awards, orders, decrees, payments, fines, penallies, assésémed_rs, court costs, and



(C)

o

eneral Llablll and Indemm : '

.Seller s 'Gene’ral Llablll and Indemm . Except as provxdeﬂ’in Paragraph 6(d) o

of this Agreement (ermronmental hablhty), Seller shall be responsxble for, and_' L

shall mdemmfy defend and hold harmles Buyer fully agamst all Losses, wluch. . .

(i) except as lmuted by clause (m) Just below anse out of Seller s ownerslup or :

operatmn of the Rad Lme on ot pnor to the date of Closmg, (i) result from any '

' breach by Seller of any of its representanons or warranues set forth in Paragraphs

4(a) and 10 of this Agreement, or, except as covered by clause (w) just below any.:

faxlurc by Seller to perform any of lts obhgat:ons under this’ Agreement (m) result

- from claxms of third parties caused by Seller s perfonnanee or nonperformance'

a or, Buyer s nonperformance only where Buyer had no knowledge of the emstence

-!4.'

of tbe duty to perform, under any rnatenal contract, lease penmt, hrense,

easement or commxtment related to the le Lme that is rot 1dennﬁcd m tlus

Agreement or. on Ex.hibn D; or (w) oceur dunng Seller s operauons on the'

Interchange Access Lme regardless of Seller s or Bnyer s neghgence or alleged

) neghgence solely to the extent that such Losses mvolve Seller s property or'

@

- employees or ladxng ‘on Seller’s trmns, or where tlnrd parﬂes or their property-

(other than ladmg on Buyer s or Seller s trams) are mvolved the neglxgent party
shall respond m accordance wrth the law-of the apphcable Jurisdiction.
nger s General Llabxlrg and Indemmg Except as provxded in Paragraph 6(d)

of this Agreement (ermronmental hab 1hty) and further except for Losses resulnng

from one or more of Seller s representatrons or warranties set forth in this

'_12'
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e e
o :Agreement conta.mmg any untme or matenal]y mzslw:lmg statement of a matenal' TR
.-:fact, or ormttmg any malenal fact that i is necessary to prevent the representauon
or warranty from bemg matenally tmsleadmg, Buyer shall be responsible for and =
' ,shall mdemmf)a defend and hold harmless Seller fully agamst, regardless of any _. '
';neghgence or alleged neghgence of Seller pnor o closmg, all Losses whxch |
.. (1) except as lumted by clause (ut) Just below arise out of Buyer s ownershrp or
L operation of the Rarl Line after 12: Ol am. on the day followmg the date of
a -.lC103mg, (1i) result from any breach by Buyer of any of its represematlons or
. warrantres set forth-in Paragraph,é(b)- of this Agreement, or any_fmlure by Bnyer
- ‘ . to‘perforrn an}' ot: its obligatjons underv.this Agreemenf; (iii) resuh from .elainls of ”

tlnrd partles caused by Buyers s nonperformancc or reqmred performance under

i any matenal contract, lease, perrmt,- hcense, ~easement or comrmtment re]atmg- 1o

: the Raxl Lme, where that contract, lease penmt, easement or comrmtment elmer
e is 1dent1ﬁed in tlns Agreement or on Exhibxt D or Buyer has. specrﬁc knowledge
- of it, but then only from the nrne when Buyer acqmred such speclﬁc knowledge |
or (w) arise. out of, or are attributable to Buyer S actwmes or operauons on the .
-fInterchange Access Lme, regardless of Seller s neghgence or alleged neglxgence o
. :exG?Pt to the extent Losses invalve Seller s prqperty or enxployees.or .ladmg, on ."
Seller’s trains, or where third parties or their property lother than lading on. .
.;B'uyer’s or Seller’s trams) are involved, in which case -the negligent. party shall

" - respond in accordance with the law of the applicable jnrisdieﬁon.'

S

26
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“(d) . "Ermronmemal anbrhtv and Indemnmr

SR (D B erAcce the Rail Lin€ As ls Where ls" Buyer acknowledges thal Seller_: o

' has provxded Buyer thh full access- to mspect the le Lme Buyer further S

acknowledges that Seller makes only those representauons and warrantxes to Buyer L

o concernmg 1he ex1stence of any hazardous or toch substances on Of near the Rm] L

+

- _Lme,' or comphance of tbe ~Rail Lme wnh any .statutes g ordmances rules S
regulanous, orders or decxslons with regard to hazardous or toxic substances en-or

hear the Rail Line, which are expressly set form in Paragraph 4(a)(9) of this. -

"Agreement. = A '..'-f

g .(2)' . Seller’ s Emnronmemal Llablhg and lndemmgg Noththstandmg any other

Elxabthty or mdemmf canon provxsxon in this Agreement, Seller shall be responsible : S

" for, and shall mdemmfy defend and hold harmless Buyer ﬁxlly agamst, Lossw

mcurred due to agy claxm, demand or lmganon concermng v1olanon of any |
- ) apphcable stamte, ordmance mle regulanon, order or decxsxon in .any way
| concermng any of the followmg‘ Q) any chemxca] matenal or substance that is
' " now, or at the time in questmn, is regulated or governed by any law the.relense
of wlnch creates any habrlxty under any apphcable law;-or (n) any other matenal s
. which, when re.leased, would cause srgmf cant ecolog:ml damage (rtems descrlbed |
. _by (1) or (ii) above are réferenced heremaﬂer as "ngardous Matena.ls") _located =
~on or pear the Ra.i.l'Line_' where such Lesses: . _l I
(@) 'j weremused by one Qr_rnor_e acts of Seller that occurred on or p_rior to the

.
~

._date of Closing; and

14




© (b) * 'result from any written claira ("Claims") that is délivered to Seller within:

(@), . were not caused by one or ‘more :icts'_q'f Seller, or -Seller’s corporate’

(&) were caused by Sellcr and result from a Claxm dehvercd to Sellcr wnhm. .

.'foux‘ yeafs_following the.date of C)o&ing;' ﬁﬁd

: (c) . exceed $10 000 00 in the aggregate in any year
e

Buxer s Egvlronmental Ltab:hgx and Tndemmt_y_ As p‘art of the consndcx;an'on for o

. thxs Agreement, and noththstandmg a.ny other hablhty or mdemmﬁcanon

B provxsmn m this Agreemcm, Buyer shall be responsxble for, and shall mdemmfy |

dcfend and hold harmless Sel]er fully agamst, regardless of any neghgcnce or -
allegcd ncghgence of Sellcr occmnng prior to Closmg, Loss& mcurred due to any

claun, demand or lmgat:on ‘conceming vxolanon of any apphcable statute,\"'

'ordmance, rule, regulation, order or dccxsm_n in .any way cp.ncgrnmg any -

Hazaidéus Maiéﬁals located on or n;zar:tbc-Rdil Line whére such Losses either; - i

' p;edec,eésors, regardless of when the act or omission givihg rise to the *-
¢laim occurred; or R R
® fegardless of cause, do not result ﬁ'om'a'Cla'iin'dcli\.(crcd-to Seller thhm .

four years; followmg thc datc of Closmg, or.

-
S -
b

: ;’

four years of the date followmg Closmg, but only up to $10,000. 00 in the - -

aggregatc in any year.
. Buyer also shall be rcsponsxble for, and shall mdemmfy defend and hold‘ -

'hannlcss Seller fully agamst, :egaxdlcss of any negligence or allcged

.negllgcnce of Seller, Losses mcum:d due to any claim, demand or
15
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ON

Arbltranon Assocxatxon

[itigation .‘ebnégrn_ing"vial'a{ion of any 'appiiqablé statuté, ordinance, mié," -
:regﬁlationz‘ ordér gr'_' rle;cisien in any way aonccmir}g any Haz_ardoas. :'
' Maicrials on' or nw the Ihterchanga Acccas Lin:e' 1o the extent 'such' Lossas '
o ansc out of, or arc attributable to Buyer s acuwnas or opcrauons on thej : .

o Tnterchange Access Lme except fo the extent Losses rcsult from Scller 's i

' afﬁrmanve neghgem acts.

Arbitration of Allocation of Lisbility Bétieen Buyer and Seller. Any dispute . -

'betweeri.SelIer' and Buyer as to alIocation between them of Loséeé for 'whicl; both

'O

Seller and Buyer a:e rwpoxmble under the terms of thlS Paragraph 6 shall be |

Y scttled by bmdmg arbltrauon in. accordance with the rules of thc Amencan'

S

Buzer To Comp_]z With Hazardous Matenals Laws. Buyer agrees to comply thh -

all federal state and.local -laws,, rcgnlauorxs and ru!gs eoncerning ‘handling .and

_dlsposal of Hazardous Matenals

anbrhg Remed\es and Obl;ganens Are Exclusw Buyer and Sellcr agrce that

~ the rcmedzcs and’ obhgauons set fonh in- this Paragraph 6 sha]l be exclusnve

i

o rcmadxes and obhgat:ons of cach one 10 .the othcr with rcspect to any Losscs

rclanng to thc release or ex.lstcnce of Hazardous Matenals on or near the R:cnl B

" Line. ' o -

(e) Seller to Delivery Property Records to Buyer. 'Si:llcr, shall deliver-to Euycr, on or - "

' .sbon foﬂowing'_ghc date of Closiag, 'originals ar__;opies of what;vqr records, ‘prints,. archiya.!'

inft_)nnation, or 6ﬂ1ér evidence Seller locates in a‘rg:asonable séa:ch'of Sellér’s reco_rds; which-

16



' bears ~upo'n' the use of mainteriance, -Sr title td the real estate cerﬁpﬁeing the Rail Line d-irrihg the T
: ume the Raxl Lme was operated by Seller asa common carrier lme of rallroad. lf at any nme
after Closmg, Seller locates any other documents wlnch bear upon the use of mamtenance or -

., txtle to the real estate compnsmg the Rarl Lme Seller promptly shall provnde ongmals or c0pres

ofthosedocumentstoBuyer. ' ] o _. o T o : ‘
7.I Assrgnment, Sellerstght of Frrst Reﬁasal A -

(a) Buyer may not assign thxs Agreement, or any nghts or oblrgatrons lmder this '_
R Ageement, to another railroad, .or any pa.rty or’ mdmdual who at the t1me of the asmgn.ment is |
T afﬁlxated with or worlcmg for another rarlroad, vnthout the pnor wntten consent of Seller whrch ;
~.c_onsent shall not be unreasonably 'th-lrhe]d. Auy aLv.srgnee, tncludmg any suceesser in ulterest,

. of Buyerls or Seller’s rights. under or. liroper-t.}'l -'acquired by this Ag‘reement, slrall assmne in

wntmg all of Buyer sor Seller s contmumg and exrstmg or thereaﬁer ansmg obhganons under EE

3 _-jtlus Agreement, and under any then effectwe contract assrgned by Seller to Buyer in whole or.
in part, in accordance with the terms of tlus Agreemem, wlnch oblrganons are related to the

_ property or nghts mvolved in the: assxgnment.

(b) Any subsequent agreement by Buyer to sell all or any portlon of the Rail Lme (exeept

to an affiliate of Buyer) must contain the’ cffecnve nght for Seller to purchasethe le Llne, Dr

pornon thereof from Buyer, on the same, or substarmally sxmxlar ‘basis as that set forth inthe -

subsequent sale agreement. Buyet shall dehver to Seller a copy of the executed subsequent sale
agreement within seven days followmg s executlon- Aﬁer receiving such copy, Seller and -
Buyer then shall rxegotlate' in good'fanh for sixty days Seller’s.purchase of the Rail Lihe, or-

e

portion thereof, from Buyer. If Se_ller, at any time during these sixty _days; offers in writing to i

17

30



:condmons set forth in those agreements.

: as ;hat set -forth in lhe subsequent sale agreemem, ancl at-a purchase pnce equal to the average

of t.he hxghest three brds recewed by Buyer,. lhen Buyer, wnlnn seven days shall accept such
not apply where Buyer mshes to sell small segments of traek or properry compnsmg the Raxl

8 ' Obligetlons are Continuing' .

- The reprcsentanons, warranties and obhgatxons of Buyer and Seller in t.’ms Agreement are’

e ".'_purchase from Seller the Rail Lme or pomon thereof on the same, or substanually sxmxlar basrs _'

...- _offer and wnhm tlurty days thereaﬁer shall convey- snch property o Seller The foregomg shall - L

- Line where such sale would not hmder'the qverall operations of Buyer on the Rail Line. - .

contmumg and survwe -the- Clostng Terms of eonunmng obhgatrons in this Agreement are’

. respccuve SUCCCSSO[S or assxgnees

9. - Llens and Encumbranees ', .

Seller represems warrants and covenants t.hat Seller has not caused or suﬁ’exed and will *

" . Rail Lme or the Interehange Aceess Line wlnch would matenally adversely affect Buyer s abxlny
10 conduct rml ﬁ'elght uansponauan operanons on the Rail me or the Interchange Access Lme'

| on 1he day followmg the date of Closmg Buyer agrees to take title: to the Ra.ll Lme subject to
Aall hens and encmnbrances on the le Line, except for the- hens that would violate one or more
of Seller s representatrons ‘and warranties in Paragraph 4(a) or this Paragraph. The only'

_ - encumbrances on the Rail Lme of which Seller is aware are related to the agreements rdennﬁed

: SUbJCCt to amendrnent only by a’ written contmct srgned by both Buyer and Seller, or their . . . :

" pot cause or suffer pnor 1o lhe date of Closing, any fiens or encumbrances to be filed agamst the )

-

U

in Part I of Exhibit D; attached bereto, and may. encumber the Rail ane on the terms and

,.»
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’ _10 Penclmg Publ:c Works Prolects

Seller shall noufy Buyer pnor 10 closmg of all pendmg pubhc works prOJects on the le ,.

'ane of' Wthh Seller is aware, Seller sball pay the rallroad's share of the oost of whatever work . -

| is performed on pendmg publxc works prOJeets before the date of Closmg, and Buyer shall pay -
I _the raxlroad’s share of the cost of whatever work is performed on these prcjects after the date of ' _

. Closmg Any payments recewed by Buyer Or. Seller ﬁ'om any govemment body for a pendmg

- pubhc works prOJect shall be apportioned on the basis thax Seller shall recewe that share of the - -

S payments apphcable to work performed on these projeets pnor o date of Closmg, and Buyer

L shal} recexye that share of the payments appheable tq work performed on these projects aﬂer the
-~date of Closmg‘ . |
L Closing.

.

(a) The clos,mg ‘of tlns transacnon shall occur on May 31, .1999 or an earher daxe o

-.mutually agreeable to the partles (referenced hereix as "Closmg") oo " L
' (b) “ At Closmg, Seller shall dehver to Buyer the followmg document.e‘
S . .(1) A sufﬁment number of ongmal counterpans of executed thclaun Deeds to the
L "le ane in exact form.as the Quitclainn Deed attached hereto as ‘Exhibit B, to_
o enable Buyer 10 file an ongmal thclaun Deed in mh county in wluch the real :,
B property compnsmg the Raxl Line i is lomted, -

(2) An e'xeeuted Bill of Sale in exact form-as the Bxll of Sale at:ached hereto as
Exh.ibxt C,

(3) A copy of Seller’s Articles of Incorporation and By-Laws; and

) T o
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® ) An op\mon of cmmsel for Seller to Buyer wuh rcspect 10 those mzms represented
. by Seller 10 Buyer m Paragmphs 4(3)(1), 4(a)(2), 4(3)(3) 4(a)(4) 4(a)(5) 'and

o 4(a)(8) of lhxs Agreement. ; . ' . '
‘(c) At Closing, Buyer shall delwer to Seller |
(D A copy ef Buyer s Arlwles of Incorpora‘uon "and By—Laws, ‘
Q) A Certxﬁcale of Insurancc estabhshmg that Buycr has effccnve lxablhty msurance a

o mectmg the reqmrements of Pa:agraph 16 of thls Agreement' and

K ‘(3). ~ _An opxmon of counsel for Buyer to Sel!er wlth rcspect to-those iterns- represented |

u'by Buycr to Seller in Pangraphs 4(b)(1) 4(b)(2), 4(b)(3), 4(b)(4), 4(b)(5) and
4(b)(7) of this Agreement. _ '

(d) At Closmg, Buyer shan dehver to Seller the purchase pnce as set fonh An: Paragraph

: .'2 of this Agrcemem.

12. Proratxon. .

(a). Prcpmd rema.!s, utilmcs, e_md other income or fccs attributable to the contraCts

" related to the Raxl Line t.hat are bemg assxgned under Paragraph 1 of tlns Agrecment, shall be
~ pgorated between Seller and Buyer in such manner as 1o al]ocate to: Seller an income recewed, -
. . ' ' S

; .and.all cxpcescs iﬁcun*ed, on or pn'or to the date of Closing’, and to allocate: to Buyer all incon;e' :

% o recewed, and expensai mcurred, after the date of Closmg .
®) Seller shall be mponmble for all real estate taxes apphcab!e to-the Raxl Line for .

= the calendar year 1999. Buyer shall be rwponsxble for all real estate taxes apphcable to the Rail

: Lme commencmg on and follomng calcndar ym 2000

..s
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- 130 lnlerchange.'

e

- (a)-' Buyer and Seller shall mterchangc raxl ﬁ'erght cars and equlpment to and from each
othe:r at Seller 'S Lower Lubbock Yard. Seller shall have the. nght to change the ]ocatxon at wlneh
x such mterchange occms wnlnn Ehe Lubbock, Texas area, lf Seller reasonably determmos lhat
B such change is necessary for operauonal purposes Such mterchangc may mclude tracks
) dslgnaled by Buyer on Buyer s property as mutually agrecd bctween both parties. Interchange .
' betwcm Buycr and any party olher Lhan Seller thl ot be perxmtled at any locauon along the’ .
e Raxl Lipe other than at. Seller s Lower Lubbock: Yard - The trackage upon wluch such mterchange :
- takes, place shall be referenced heremafler as "lnterchange Track" Buyer wxll block traﬂ‘c for o
mterchange with Seller in accordance w1t.h written mstrucuons to be furmshed by Seller. .
e (b) Cars and therr contents dellveredby one party to the other on an Interchangc ’l'rack
shall be deemed to be m the possessxon of the recewmg party as of the tlme they are placed on -
- ) . :' the Interchange 'l'rack and uncoupled from 1he delwenng party s train or engme, except that i
| any such car is réjected by the recennng party under thc Interchange ‘Rules of the Assoc:auon of
| Amencan Rallroads ( AAR") or any. successor rules, the refused car shall be decmcd to.remain
m the possesswn of the. delwenng party unul that car is accepted by the recervmg party
. 1;4.  Car.Hire Costs. |
" In connccnon with all loaded a.nd empty rail eqmpment movzng | in raxl l'relght
‘ transportanon service to or from the Rall Lme and mterchanged berween Buyer and Seller on an_
- Interchange Track, the party in possession of any car shall be respon51ble for all car hire costs,
' per diem expenses and rmleage allowances payable wrth respect to such car, for any per dxem

'.,s.

charges for trallers .or contamers camed by such car, .and for any eqmp‘ment use charges
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. 'iapplicalale' to"ai'xy -"RoadRailer cqiliprrlent or similar Carlessl int&p)odal teclmolog)." A'l'thoug'h e

:_"_ - . Buyer is a_lme hau} carrier, the parnes acknowledge that for purpose of car hxre only, Buver wlll
e be ehgxble for. treatment asa temnna.l switch carrier enntled to transfer of car r hire hablluy for' |
' ) up to’ 96 hours wnhm the prcmslons of Ca: ere Rulc 5- watchmg Car Hne Expense Recovery,‘ :

B as set, fonh in the Code of Car l-hre Rules admunstered by the Assocnanon of American

. Rallroads Seller shall make :reasonable efforts to make ﬁ'exght cars avmlable at Buyer s rcquest - S

. .onan Interchangc Traclc as needcd by Buyer for ra:l semce toor fmm facxlmcs on or along the.
Raxl Lme on a non-dxscnmmatory basxs between Sellcr s cax needs on sumlar rall lmes and
£ RN .Buyer s car needs; howevcr, Seller ma.kes no guaxamec of eqmpment supply to Buyer. It'xs the .

rmponsibxhty of Buyer to. provxdc all locomotwes frexg,ht eqmpment for local traffic, and_, '

'..mamtenance of way eqmpmenL .

15, anbxlxg In surance,

(a) For 50 long as Sellcr conducts any acuvmes on-any. poruon of the Ilnerchange ‘Access

. Line, Buyer shall ‘maintain a. comprehensxve general form of i xnsumnce covenng llabxhty in

. cormecuon wnh any of Buyer s activities or operations on ox; near the Interchange. Access Lme,
..mcludmg ‘but not lumted to0 Public anbxhty, Personal Injury and Property Damage, Fedeml |

‘:Employers anblhty Act anbxhty, ,Blll of Lading and Foreign Rolhng Stock anbxhty, i

,'Contractual Llabxhty, with -such lumts, dcducn'bles and exclusxons as Sel]er may agree are }

: sansfactory, provided however, that. (i) such limits shall not be less than $2 million per'

-occurrence, and $4 nnlhon in the aggrcgate; and (i) pohcy terms shall not exclude or limi, in

connection vnth any of Buyer's or. Seller s acuvmes or operatlons on or near the Interchange

Access Line, coverage whcre activities or operatxons ‘are pear raxlroad traclcs Sellcr shall be

22



" pamed as an ADDITIONAL INSUR.ED on’ such habrhty msur_-a.nce pohcy~ Such JrabrhtyA :

‘msurance rnust be purchased from an insurance company Jicensed to do busmess imrTexas; and
possessmg a current Best s Insuranee Gmde Raung of B and Class X or bener

() Buyer sh@(l provrde to Seller evxdence of Buyer s habrhty msurance coverage at
and with evrdcnce of contmued insurance coverage on January 1, and" July l of each yw

" '_“ 'and mthhold from the dmsrons payment forwarded to Buyer the cost of thrs insurance.

16.:

Buyer and SeI]er agree that, wrth respect to all curreut and future trafﬁc ongmatmg or

,termmaung on or along the le Lme and mterchanged between Buyer and Sellcr at Lubbock, o

B ~'-Closmg, with ' copres of ltS insurance pohcxes and any amendmcnts as soon as t.hey are avmlable .
- Buyer s farlure to provrde such ewdence shall enutle Seller to purchase such habrhty insurance, '

,Seller 8 Authon to Estabhsh Throu_ h Routes and Oﬁ‘er T‘hrou. h Routes I

E Texas, for mnety-mne years followmg the date of Closmg, Seller shall have authonty to estabhsh '

T ‘through routes and oﬁ'er throug,h ﬁ'erght rates vra through routes mvolvmg both Buyer aﬁd Seller .

| - with mterchange bctween Buyer and’ Sener at Lubbock, Texas Buyer shall not rmpose a

' surcharge upon this traﬁ'rc wuhout the pnor writted consent of SeUer which. consent shall not

‘ o be unreasonably wrthhelcl. For these mnety-mne years, Seller shall spccxfy _;uncnons and routes

) for all trafﬁc eﬁ'ecuve the day followmg the date of Closmg. For this; same mnety-mne years, :

L followmg the date of Closmg, Buyer automaucaﬂy concurs m all’ such through rates established

by Seller, whether for pr&ent or future frerght traffic, so long as Buyer shall receive for

' ‘u-ansportmg the ,trafﬁc the division of rev_eimes that is set forth in Paragraph 17(a) of this

 Agreement..

e
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17, | l').iviéidn'v'of ARevenue ' .

/J IR o '(é) L Buyer and Seller agree that for $o long as Seller estabhshes through frexght rates'. :

.‘ 'for mterlme frexg.ht transponatlon service mvolvmg both Buyer and Seller the lhrough revenue. S

: accrumg on all existing-and future carload traffic movements mterchanged between Buyer and
; Seller at Lubbock, Texas, to or. ﬁom exrstmg and future rml destmanons or ongms on or along -

" ‘. the ‘Rail Lme, shall be divided between Buyer and Seller on the followmg ba515'

(,1)‘ For eath carload of frelght that ongmatcs or terrmnates on the Rail Line and i is.

mterchanged between Buyer and Seller a1 Lubbock, 'I'exas bx]led in a block of 27

',or more cars for an. mdmdual slnpper orreceiver, Buyer shall receive $40 00 per,- S

car from Seller

. @ - Except as prmnded in subparagraph (3), below for each carload of frelght that

oti gmates or termmates on the le Line and is mterehanged between Buyer and'

_ Seller at Luboock, Texas, not brlled m ‘a blocx of 27 or more cars for an |
ndividual sh1pper or recewer, Buyer shall recéive $125.00 per car from Seller |
: (35 ‘ Cernmencmg as of January 1 2000, should the number of carloads of frexght ‘
. ongmatmg and termmaung on the Rail Lme, mterchanged between Buyer and-

‘Seller at Lubbock, Texas, and not bllled in blo_cks 'of 27 or rnore “cars, fo_r; gm
.'.individua_l slripper or receiver eXceed'B,BO_O carloal‘lé in any calendar -yeer, Buyei-' R ..
‘ Elzall‘receive‘éllS.OO per car Afror:; Seller for each carload eernmenelng 'w'ith' car

" 3,301 for the duration of that caleadar year. |
For- pmi)osee_'o'f.cdrrlputing the divieion of revenue set forth abmge, twb loaded trailers or.

v

containers in intermodal service shall count as oneé carjoad.
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) (®) - For all current and future lrafﬁe ongmanng or termmatmg on.or along the Rail |
/ | :Lme and mterchanged between Buyer and Selfer at Lubboek, Texas. for - twenty- five years
‘follomng the date of CIOSmg, the dmsxons set forth i m Paragraph 17(a) shall -be adJusted.

' annually, commenemg as of January l 2001 based on 50°o of the tnc,rease or decrease between :

. the fourth quarter of 2000 compared to. the fourth quarter of 1999 in the Ral] Cost Adjustment

R ) Factor, unadjusted for produetxvrty, as publtshed by the Assocxahon of American Rarlroads (or Se

. rf it ceases to be used some sxmrlar rml cost mdex), and thereaﬂer as of each January 1 based -
: on 50% of the increase or decrease i in the Ratl Cost. Adjustment Factor in the fourth quarter of |

. the unmedtately precedmg year compared to the fourth. quarter of the year before that However, '4 E
.;m no event will Buyer s dmsrons be reduced. to 3 level less than the amounts specrﬁed in

o . subparagraph (a) of thrs Paragraph 17 |

_(c), . Nothmg in thrs Agreement shall preclude Seller and Buyer from negouattng and

rnutually agreemg to drfferent drvrsxons than those spectﬁed in tlns Paragraph. Dwisxons of
revenue shall be patd by Seller only where Seller is entrtled to recerve hnehaul revenues for a
slnpment Buyer shall not m:pose any sureharge or any addmonal or increased charges to

shlppers without Seller’ s written consent, wlnch consent shall not be un.reasonably wrthheld

- Buyer shall consider for exnpl'oy'ment' those of Seller‘s errrployees who want to work for .’ |

‘Buyer on the. terrns and conditioos of employment that are offered by Buyer at Buyer's sole

' :drscretton. Buyer shall grve pnonty hiring cousrderatton to employees of Seller who work on
. the Rail Lmes and are represented by the Brotherhood of Mamtenance of ‘Way Employees Any ’

‘such mdividual who Buyer in i'u,sole.discretion deterrn_ines to be qualified for ajob that Buyer
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N3

o of Marntenance of Way Employees uruon orgamzmg effort.

-movernents per year of Buyer s locomotxves between the Rail Lme and Slaton, Texas for

or before the date of Closmg Seller shail assess’ and collect all charges due for all sthelung

has avaxlable shall be oﬁ'ered such job by Buyer on thé terms and condmons that Buyer .
‘_ estabhshes, m—Buyer s sole dtscrenon —Buyer promptly shall nonfy Seller of the name.of eaehj
. of Seller s current employees who -Buyer offers to lure -and also the name of . each of these S

o _ernployees who Buyer actually lures Buyer shall gssume a neutral -stance.in any Brotherhood

.'19. : Transfer of QQEtrons _

All rail 0peratmns on the Rail Lme shall be ‘hansferred from Seller 10 Buyer at 12 01 am.: -

--on the day followmg the date of Closmg Upon reasonable advance nouc:eI prowded by Buyer .-
S o Seller, prior to the Closmg Seller will swrtch up to two of Buyer s locomotrvcs from Buyer s R
. aﬁlhatw in Slaton, Texas, ancl in Olclahoma, to the le Lme at ne charge to Buyer Followmg -

) _the datc of Closmg, Seller mll perform {at no cost or’ charge to Buyer) up’ 1o two swm:h

-_loeomouve.mmntenanee purposes. '

20. Collecnon of Revenues

- (a) Seller shall submxt freight bll.ls or mterlme settlements for and shall collect, all -

'revenues due for movements over the Rail Line of all shxpments moved over the Rail Lme, on’

'/"

" services performed on the Rail Lme on or before the date of Closmg Seller shall assess and
: collect a.ll demurrage and mscellaneous charges relating to car supply . and- other semces.

'~performed on the -Rail Lme on or before the date of Closmg

(b) Except as otherwtse prowded by frexght transporta.txon contmcts, all shipments whrch_

move to, from or Vta the le Lme that are mterchanged between Buyer and Seller, after 12 Ol

26
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e aim. on the day fb}]oﬁr\g the date ,oi: Closing, and wllieh are rhzide under rates'axid routes '

. estabhshed by Seller_as set forth.in Paragraph 16 of this Agreemen‘t‘, shall_be senled between '

‘ Buyer and Seller on the basxs of a modlﬂed Juncnon settlement plan, wlth Seller paying dmsnon

wlnch Seller issues the revenue waybxll for the movement. Seller shall subrmt frexght bllls for,

and shall colleet all revenues due for shipments ongmatmg or termmanng on the Rail Line that .'

- are mterehanged between Buyer and Seller, mcludmg all prepmd shxpmems lhat ongmate onthe -

: le Lme dnd all collect shxpments that termmate on the Raxl Lme except for slupments where‘ '

L Sellerdoes not recewe lme haul revenues Seller has the nght to grant, or refuse to grant, credxt

R of Tevenue. payments 10 Buyer ona weelc.ly basrs wrthm ﬁve workxng d’ays followmg the date on  : )

0 any eustomer on tbe Rail Line coneermng any slnpments routed to, from or via the Rail Lme .

o for all swuclung serv1ces perfonned on the Rail Line at and aﬁer 12:01 4.m. on the day followmg .

D ‘that are mterehanged between Buyer and Seller Buyer shall assess: and collect all charges due -

.the date of Closmg Buyer shall assess a.nd collect all- demurrage and rmscellaneous charges ;

relatm_g 10 car supply and ,other services performed on the le Line at and after 12:01 am. on .

' the day following thé date of Closing.

21. - Transfer of Liabilities; Pay |
- For the penod before and mcludmg the day of Closmg, Seller shall be rosponsnble for'

(a) all common carrier rall operatmns, meludmg car supply, on the Rail Lme, (b) any frexght los

* \}h! .

: and damage claims attn'butable to rail operahons over-the Rail Line; and (c) all, car hire and car -

' .lmleage_ allowance payments relatmg to rail operanons over the Rail Lme_. Atand after 12:01 am.

on the day following the date of Closing, Buyer shall be responsible for: (d) all common carrier

wd

rail operations, including car supply, on the Rail 'I'.in‘e; (€) any freight loss and damage'cleims .
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: attnbutable to ml operahons over the le Lme- and (D all’car hire and car mxleage allowance -

' L payments'relanng to Tail opcranons over lhe Raxl Lme._
‘22 lectromc Data Intercbang S

thm 30 days followmg the date of Closmg, Buyer must haye the abxhry to send and"
o .recewe electromcally waybﬂls advanced consxsts and bxlls of ladmg, as well as Tram 11 reports '
and passmg/placemem repqrnngs for perforrna.nce purposes Transactwn repomng should be a: |

' mdustry standard Ieveis or one Ievel behmd. | .
23 Assxgment of Fre1g1_1t Tran§p_ortanon Contracts -

The pames agree that, nomthstandmg any other provxsxon of ﬂns Agreement, the only :

frexght transponanon contracts to be assxgned by thls agreernent are:. (a) ﬁ-exght transponamn .
contracts that apply 10 trafﬁc movmg to or from famhnes on or along the Rail Lme or (b) frexght

transportanon conltracts wzth or mvolvmg s}uppers or receivers that havc facilities on or a]ong the

~ Rail Line, and w}uch WOuld apply to one or more shlpmems to or &om a facxhty on or along the . : |
Rail Lme Seller agrees to send aon n the date of Closmg to’ each sthper (or conmgnee) and each
. raﬂ:oad who is a party to any frexght tramportanon contract mvolvmg a.ny ex;stmg or potennal-. B
' frexght trafﬁc movement’ to or from any rall ongm or destmanon on the le Line, a Nouce of .
. Asmgnment, adnsmg those parhes of the foﬂowmg (a) the occurrence of this sale; (b) the fact.""
':; that al] rates and semce (and in. the case of other- rallroads revenue divisions) terms in each
. contract wrll remain the same; and (c) the fact that Buyer wﬂl replace Seller -as the party - .

respons:ble for all rail service to be performed under the contracts for all movements over all or -

' any part of the Raxl Line. Buyer agrees that as between Buyer and Scller, Seller’s actions’in '.

28
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o frexg,ht transporlanon contracts’ to Buyer o j‘

- 24 Applicable Law.

_accordance vnth the. terms of tlus Paragraph will’ dlscharge in full Seller s responmbxhty to assxgn .

: Ll'l.ris'agreexnent shajl be governed by .an'd construed in_eécord.ztncetwith the laws of the

. State'of Texas

25. Effect of Wawer

A.ny waiver by either Buyer or. Seller or fmlure of exther Buyer or Seller to insist upon -

' full a.nd complete performance by Seller or Buyer o‘f its obhgatlons set forth in thls Agreement,

* shall ‘not constitute a waiver or release of such party s nght to insist upon full and complete S

o perfonnance of any other obhgatlons in tlns Agreement, or a waiver or release of such pa.rw s

nght to insist upon full and complete performance of the ohhganons that were warved or notv ,

' '-3.'_ . enforced for penods prior to, or followmg, the wmver or fmlure to Insist upon full ‘and complete

performance This Agreement shall be amended or modlﬁed only by wntten agrcernen't mgned'

;by the parties hereto.

o 26.4. Notices.

All notices and other communieati'onsunder this Agreement shall be in writing and =

i by the United States Postal Servrce in reglstered or cemﬁed mail, postage prepaid, or, 1f sent by

receipt requested, addressed as followsﬁ ' _
Seller: Mr. Jerome M. Johnson
' Assistant Vice President -~

~ Shortline/Interline Developme?:t : '
~ The Burlmgton Northern and Santa Fe Railway Company
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.deemed properly served if. dehvered by hand to the -party’. addressed or, 1f maﬂed, when reeewed L

a national overmght service, when received by tbe carrier service in a prepaid maller, return



" 2650 Lou Menk Drive_

- .Fort Worth, Texas 76161 .~ + . -~ . "
' ' _Buyer:l _"- Mr. Larry D Wiéener -
"+ " PresidenfManager : - .
South Plains Switching, Lid. Company
-P.0. Box 676"

. " Slaton,. Texas 79364

' ’Enthet party hereto may change its add:ess or addressee to. whlch nonces are to be g:ven by R

. prowdmg written notice of the change to- the. other party

27, Confidentlahg

Except to the extent that the terms of t}ns Agreement are reqmred to be d1$closed by the |

o -'STB by order .of any comt of competent ]unsdlctxon or any goVemmenta.l agency, or by partxes
E 1nvolved in ﬁnancmg thts purchmae each party to thts Agreement shall not disclose the contents
- of this Agreement to any gther party th.hout the pnor written consent of the othe): party to th15

E Agreement. Any party who learns of any of the terms of tlns Agreenteut shall be requlred by

the party to thts Agreement who 1s dtsclosmg the information not to dlsclose those terms to any

L other party wnhout the prior wntten consent of both partles to this Agreement.

28, En’ure Aggeement, Integratlon of Ag;:e_gment.

: Thls document, together with all Exhabtts attached hereto eonstxtutes the entue agreement

between Buyer and Seller re]atmg to thJs transactlon Any othcr pnor or contemporaneous -

'

- agreements, understandmgs, representauons or statements, whether oral. or wntten, relatmg to tlus
‘transacnon are merged herein. The headmgs and tnles to provxslons in tlns Agreement are for

' convenience only, and shall not be deemed to modxfy or aﬁ'ect the ng,hts or dtmes of Buyer or

Seller. All nghts and obligations of Buyer and S_eller set forth in thlS Agreemen‘t, or in any

[

Exhibit attached hereto, are integral parts of this Agreement. The consideration inducing Buyer

. and Seller to enter into this Agreement includes ail of the co’xhtnitmentﬁ by Buyer to Seller,' and

30

43



- - . . . . Vo— -
oo - - S . R
. . - ) .
. s Lo . L

o ~Aby Scller to Buyer, as set forlh in tlns Agreemcm, mcludmg terms set forth in tbe Ex}u'blts

. attached bereto

LY

4

IN WITNESS WHERBOF authonzcd reprcsentauves of the partles have exccuted thxs

o agreement as of the thxrd day of May, 1999.

'+ THE BURLINGTON NORTHERN AND ~ - SOUTH PLAINS SWITCHING, LTD,Co<

SANTA FE R.A]LWAY COMPANY

", ' By'. . . (N i . N
. Tide: - Semorce o
- * Merch dtse B mess Umt
T ‘ —; :
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| | EXHIBIT B
..QUITCLAI'M'D'EED:J |

-

THE BURLINGTON NORTI{ERN AND SANTA FE- RAILWAY COMPANY a- | )
Dclaware eorporanon Grantor for Ten and no/100 Dol]ars ($10 00) and other good and
'.valuable consxderauon to- 1t duly pmd the reeexpl whexeof is hereby acknowledged does by

- these presents RENBSE REL.EASE and QUITCLAIM wnhout any ‘covenants of wa:ranty )

4 ) o '-whatsoever and w1thout recourse to the Grantor, its successors and a551gnees, umo SOU'I'H
. ~. B PLAINS SWITCHING LTD COMPANY Grantee its successors and assxgnees. forever all

. ofi its all the nght.' uﬂe and _mterest, if any, in an_d to-a certain .s}np or parcel of land located. in
ﬁle-C"oumy of -Lnbbock 'Tercas as described in-detail in Attachment 1, ettached hereto.
) : SUBJEC’I‘ howevcr to all exx.stmg interests, including but not lnmted to all rcservanons, -
' Anghts-of—way, &sements and other encumbranca of record or otherw1se '
| EXCEP’I'ING ANI) RESERVING unto Gramor ns successors and assxgns, all of the :
coal, oil, gas, casmg'head gas. and all oms and rmncrals of every lcmd and nature, including sand
and grave] underlying the surface of the premls&s herem conveyed, together with the full nght,
pnvrlege and license at any a.nd all umes_ to exploré‘. or drill for __and to protect, conserve, mine,
take, remove and market a'ny. and all such products in eny manner whieli will not "da.rnage.

1
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_'stm'ctures on the Surface of the prtmi,§c§ herein convéy&:d, or ﬁlﬁé&bnébly interfere with the ise. - .‘
‘of such premtscs togerher with the nghLof access. at ail times to exercise thcsc nghts .
ALSO RESERVING unto Grantor its successoxs and a531gns any and. all watex; nghts .
= oo '.and the exclusxve nght to dcveIOp and- take water by any means, p.nd 0 a]l appropnauons

pnonues, penmts and certificates whlch are appurtenant to a.ssocwtcd wu;h uscd upon ﬂowmg ,

-

'ovcr, undcr, or lymg oq, inor undcr thc premises herein conveycd and an cxclusxvc pcrmam:nt .

easement 0 CORSITUCE,: l.nstall operate, replace, rcwork. utconstmct rehabilitate and mamtam' .

., . ) ' ) ( "
... _any-and all watef dwerslon. ptoducnon and uansportauon structures, cqulpmcm unprovemenrs .

© and ,plpmg. and to constmct mstall opcratc and mamtam water pumps and hydroelectnc'.‘
. gcncranon equxpmcnt necessary, convcment or related to lhc pmducuon transponanon or'

. '. dehvcxy of water from -on, undcr or across the: prcmxscs hercm conveycd togcthcr with thc |

N -

nght of dccess-at afl nmt:s to ext:rcxsc thesc nghts

ALSO RFSERVING onto Gramor 1ts SUCCEessors and mlgns an exciuswc pcrmaneut .

: ,"chs)cmem for .construcnon reconstmcnon, mamtenzmce, use andlor :opcrauon of one or more . .

. \pxpelmzs orfi fber opnc commumcauon lines, facilities and appuncnanccs in, \mdcr acros# along
‘and through au or any portion of the premxses hercm convcycd including the nght for Gmntor
¥ its successors and assigns, or any of its hccnsees, to enter. dxsturb thc surface, and occupy the
. prerms&s berein to be convcyed for purposcs of constructmg, onstructmg mamtmmng, using.
andlor 0pcratmg one or more pipelines or ﬁber opncs ‘communication lines, facumcs and
y appunenancs in, under, actoss, along and th.tough all or any pomon of the premises herein to.
.bc convcyed provnded however, Lhat all actmncs in the exercise of these rights shall bc' .

-performed in a manner which will not damage-sfruqmrps on the surface of the_ prexmses herein

2-
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<y

forever

CL T 'herétp.:‘on the - dfay of ___ . 1999.

f'onveycd and that Gmmor shall noufy Grantec in advance of any such entry, and shall enter .

and occupy sﬂch prexmses in a manncr whxch does not unrcasonably mtcrfcrc wm}-Granu:c s usc .

ofsuchprcmxses : _. C SR Tl

. TO HAVE AND TO HOLD thc same unto Gramee 1ts succ&ssors ancl assxgnccs

IN ‘WITNESS WHEREOF, Grantor has caused this instrment to bé signed by its

, iuthori@ed representative, attested by its Assismnt-Seérégai—y. and its corporate seal fo be ;fi‘m:d o

.+ THE BURLINGTON NORTHERN AND
.. SANTA FE RAILWAY COMPANY .

By:. )
“Tide:

ATTEST: CR
By -

Asswtant Scctctaxy e

Lt

-,
b
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STA'I'E OF TEXAS

ot S S
2

COUNTY OF TARRANT

‘ : P E o

Onthis__ dayof. 1999, before me, the undersigned, a Notary Public

in anid for the State of Texas, duly comnussmned and 'sworn, personally appeared Douglas J. ~ g

Babb, Senior Vice President Merchandise Business Unit and an Assistant Secretary, respectively,
" of The Burlington Northern and Sasita Fe Railway Company, the corporation that executed the
" foregoing instrument, and acimowlcdged the execution thereof to be the free and volunmy act
" and deed of such officer and the voluntary act and deed of said corporation; for the uses and -
purposes therein mentioned, and on oath stated that they are authorized to execute the foregoing”
. mstmmcnt and that the scal afﬁxed in the corpomtc scal of said corporatmu

Witéss my. hand and official seal affixcd the day and year first aboye written.

T

' Notary Public

My commission xpires:

» u“!

>% LN



~. - - -Atachment1

N ?[p‘ropeny-‘desériptioh]' )
) 10 be supplied = -
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’ .'DESIGN CONDITION, QUALITY SAFETY MERCHANTABILITY OR FITNESS FOR

- TITS. IN'I'ENDED USES SELLER CONVEYS TO BUYER. AND BUYER BY

ACCEP'I'ANCE OF SELLER S DEL.IVERY OF THIS BILL OF SALE, H.'EREBY ACC’EPT S

B ALL PROPERTY CONVEYED BY DELIVERY OF THIS BILL OF SAI..B N "AS IS
WHERE IS" CONDITION AND SUBTECT TO ALL l..IMITATIONS ON SELLERS

' RIGHTS IN'I’EREST AND TITLE TO SUCH PROPERTY.

IN WITNESS WHEREOF Seller has caused tlns Blll of Sale t0 bc CXecutr:d by its duly

authonzed rep:csentanv: onthis day of 1999,

.THE BURLINGTON NORTHERN AND
SANTA FE RAILWAY COM.PANY

e MERCHANTABIUTY OR FITNESS FOR ANY PARTICULA.R PURPOSE, THE QUALITY C
'op THE MATERLAL OR‘WORKMANSHIP OF ANY OF THE PROPERTY; OR msp
: CONPORM]TY op ANY OF THE PROPERTY TO ITS INTENDED USES. SELLER SHALL','
. .NOT BE LIABLE TO BUYER FOR INCIDENTAL OR. CONSEQUENTIAL DAMAGES )

- "(INCLUDING s*rmcr LIABILITY IN 'rorm WHICH 1S RELATED IN ANY WAY TO THE :

_ANY PARTICULAR PURPOSE OF ANY OF 'I'HE PROPERTY CONVEYED BY -

o DELIVERY OF THIS BILL OF SALE' ORTHE CONFORM'ITY OF SUCH PROPERTYTO. :

* \l\\!.. i



- j‘BILL OF §AJ:E

THE BURLINGTON NORTHZERN AND SANTA FE RAILWAY CDMPANY .
) ( Seller") for aod in consxderatxon of prormses made by SOU'I'H PLAINS SWI’I‘CHING LTD
". COMPANY ( Buycr"), to purchasc al] of Sc)lcr s interest in tbc ratl line scgmcnts 1dcut1ficd in
. the Agrecmcnt for Sale of Certam Assets Rights and Obhgatxons ot' Tbe Burlmgton Northem '
'and Santa Fe Railway Company To South Plains Svntchmg. Lad.- Company, dated as'of May 3,. .
o 1999 (wluch property is hcremafter rcferenced as "Rail ane') hcrcby sclls grants and conveys
| to Buyer, and Buyer § successors and assignees, alI of Scller s nghts mtercst and txtle, to the
followmg propcrty consntutmg the Rzul Line, suchctto all inmtgtxous on- Scllor H rtghts. mero'st' : .

T and txﬂc to the followmg property

All raﬂ txes sptkcs e p]atcs raxl anchors, turnouts bndges culvcrts stgnalhng
equipment and other supportmg strucmrcs ballast, other track materials and supphcs. and the
‘metal depot at or near the Old BN Yard (excludmg (1) any and all vehrcles mzunteuancc :
~ ‘equipment on whocls radios, and computcr cquxpment and (2) if a notice of interim mul use
| is ﬁlcd and acccptcd as to the Rail L;ne or i trail use is tmplemcmed durmg ‘the abandomnent 5’
; or drsconnnuzmcc process, also excludmg all bndgcs t:ulverts and bndgc support structures) that
) on the date of th;s Brll of Sale are prescm on the n’:al. propcny_ compnsmg the Rarl Ltne,
| _.whethcr on that datc thcy are installed or umnstalled ' |
SELLER HEREBY DISCLAIMS ANY REPRESEN‘I‘A'I‘ION OR WARRAN’I‘Y
: WHETHER EXPRESS OR IMPLIED ASTO THE DESIGN. OR CONDITION OF ANY OF

'I'HE'. PRO_PERTY CONVEYED BY DELIVERY OF THIS BILL OF SALE, ITS

.1-
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.~ AGREEMENTS TO BE ASSIGNEDIN PART .

. TOBUYER -

- [T be furnished} -
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